
No. 6029

IN THE

United States Circuit Court
of Appeals

FOR THE

NINTH CIKCUIT

Lee Sick Kay, and
Lee Sick Toxg,

Appellants,

John D. Nagle, Commissioner of Immigra-
tion fur the Port of San Francisco,

Appellee.

BRIEF FOR APPELLEE

George J. Hatfield,

United States Attorney,

Lucas E. Kilkenny,
Asst. United States Attorney,

Attorneys for Appellee.

r 1 ?_ ^"' ^

Veal, Strairord k Km. S. r.







SUBJECT INDEX

Page
A. STATEMENT OF THE CASE 1

B. ARGUMENT 2

THE DECISION OF THE ADMINISTRATIVE OF-
FICERS IS SUPPORTED BY THE EVIDENCE.

C. CONCLUSION 12

TABLE OF AUTHORITIES CITED
Page

Chin Lim v. Nagle (No. 5965, decided February 24, 1930) 4

Chin Shee v. White (C.C.A.-9), 273 Fed. 801 5

Dea Hong v. Nagle, 300 Fed. 727 5

Guiney v. Bonham (C.C.A.-9), 261 Fed. 582 5

Jem Yuen, In re, 188 Fed. 350 5

Jung See v. Nash, 4 Fed. (2d) 639 5

Lee How Ping v. Nagle (C.C.A.-9), 36 Fed. (2d) 582 7

Lui Tse Chew v. Nagle (C.C.A.-9), 15 Fed. (2d) 636 5

Moy Chee Chong v. Weedin (C.C.A.-9), 28 Fed. (2d) 263 11

Moy Yoke Shue v. Johnson, 290 Fed. 621 5

Moy Said Ching v. Tillinghast (C.C.A.-2), 21 Fed. (2d) 810.... 9

Quan Jue v. Nagle (C.C.A.-9), 35 Fed. (2d) 505 7-11

Quock Ting v. United States, 140 U. S. 417, 420, 421 9

Tang Tun v. Edsell, 223 U. S. 673 5

Tse Yook Kee v. Weedin, 35 Fed. (2d) 959 2

Weedin v. Jew Shuck Quong (C.C.A.-9), 33 Fed. (2d) 287 11

Weedin v. Ng Bin Fong (C.C.A.-9), 24 Fed. (2d) 821 11

Wong Heung ex rel. Wong Yut Din v. Johnson (C.C.A.-l),

21 Fed. (2d) 826 7
Wong Wey v. Johnson (C.C.A.-l), 21 Fed. (2d) 963 9

Yee Mon v. Weedin (C.C.A.-9), 34 Fed. (2d) 266 7



No. 6029

IN THE

United States Circuit Court
of Appeals

FOR THE

NINTH CIRCUIT

Lee
Lee

Sick Kay,
Sick Tong,

and

vs.

Appellants,

John D. Nagle,

tioii for

Commii
the Poi

3sioner

•t of S.

of Iininigra-

an Francisco,

Appellee.
-

BRIEF AND ARGUMENT OF APPELLEE

A

STATEMENT OF THE CASE

This is an appeal from a judgment of the District

Court for the Northern District of California, South-

ern Division, denying a petition for writ of habeas

corpus (Tr. p. 40).

The appellants, two Chinese boys, born October 6,

1911, and March 10, 1913, respectively, applied for

admission into the United States, claiming to be the

foreign born sons of one Lee Chun Lin, who is a citi-

zen of the United States.



Appellants were denied admission by a Board of

Special Inquiry at San Francisco on the ground that

they had failed to establish the claim of relationship

to their alleged father. (Tr. pp. 14 to 19 inc.) This

decision was affirmed on appeal by the Secretary of

Labor. (Tr. pp. 19 to 22 inc.)

B

ARGUMENT
THE DECISION OF THE ADMINISTRATIVE OFFICERS IS

SUPPORTED BY THE EVIDENCE

The sole contention of appellants is that the decision

of the administrative officers is unsupported by the

evidence.

In the recent case of Tse Yook Kee vs. Weedin, 35

Fed. (2nd) 959, this Court said:

"The only question for our consideration, there-

fore, is whether, in declining to accept the testi-

mony of the applicant and other witnesses as
being sufficient to establish the relationship, the
inmiigration officers acted against reason."

In the case at bar the decision of the immigration

authorities is based principally upon the following

facts

:

1. It is claimed that the alleged father of appel-

lants has been married but once and that his said mar-

riage occurred on March 25, 1891, in China. (Tr. p. 24)

However, when testifying in 1898 the alleged father

of the appellants named all the persons then living

in his home in China and did not mention a wife or

children. (Tr. p. 24).



Ill 1899 Lee All Hiiig, alias Lee liiii^^ a hrutber

of appellants' alleged father, testitied that the latter

was not married. (Tr. p. 26).

During 1910 the alleged father sought to bring into

the United States two other alleged sons, who were

denied admission and deported and at that time he

claimed that when he arrived in the United States

and testified in 1898, he had a wife and six children

living in the family residence in China, (Tr. pi).

24-26).

2. In 1910 appellants' alleged father testified that

his home village in China consisted of onh' seven or

eight houses when he was last in that village. (Tr. p.

26). His two alleged sons who a2)plied for admission

at that time agreed that the village consisted of eleven

houses, including the school-house. (Tr. j^p. 26 and

27). In testifying- for the present ai)plicants their al-

leged father states that the home village has thirty

odd houses and that it was about the same size when

he came to this country in 1898. (Tr. p. 27). He also

enumerated the number of dwellings in each row of

the village, totaling about thirt3'-two houses, and

claimed that in 1910 he and his two alleged sons,

who were applicants at that time must have testitied

carelessly. ( Ti-. j)]). 28 and 29).

3. In 1910 the alleged father of ai)pellants and his

two alleged sons wh(» were then aj)plicants for ad-

mission testified that the mother of applicants' alleged

father was then living in the family dwelling in the

home village in China. (Ti-. j)]!. 29 and 30).



In testifying for the present appellants, the alleged

father testified that his mother died in the home vil-

lage during 1908. (Tr. p. 30).

There are other conflicts in the testimony which we

deem it unnecessary to discuss in detail.

Appellants argue that whether or not their alleged

father was married in 1891 is not material, inasmuch

as appellants were not horn until 1911 and 1913

respectively.

It is claimed, however, that the alleged father has

been married only once (appellants' brief p. 10) and

the claim is that he was married on March 25, 1891.

So far as the testimony is concerned, if he was not

married at that time, he has never been married.

In order to establish a right to admission, the appel-

lants were required to show that they are the legiti-

mate sons of their alleged father. This claim is based

upon the testimony that their alleged father was

married on March 25, 1891, and that these appellants'

are offspring of that marriage. The testimony of

appellants' alleged father and of the brother of the

latter, Lee Ah Hing, alias Lee Hing, in 1898 and

1899, res23ectively, contradicts this claim of marriage

of the appellants' alleged father. There is, therefore,

directly conflicting testimony on the material ques-

tion of whether or not the alleged father of appel-

lants was married as claimed.

In the recent case of Chin Lim vs. Nagle No. 5965,

decided February 24, 1930, this Court said:



"The statc'iiiciits made by the alleged father to
the mimigratioii authorities at the time of his
entrance into the United States in 1904 were
properl}' considered by them in eomiection with
those made at this hearing. The discrepancy in
the testimony was on a most material matter.
It was necessary for the applicant for admis-
sion to prove to the immigration authorities that
he was the legitimate son of Chin Chuck. This
required him to estaljlish the marriage. The jjeti-

tion, therefore, fails to show that the applicant
was denied a fair hearing, and for that reason
neither justifies nor requires the issuance of a
writ of habeas corpus."

It is settled that the Inmiigration Officers may at

all times consider testimony and information which

is contained in the official records of the Dei^artment.

Tamj Tun r. Echell, 223 U. S. 673
Moi) Yoke Shue v. Johnson, 290 Fed. 621
Lui Tsr Chew v, Narjlc, (CCA 9th) 15 Fed.

(2d) 636
Chin Shee v. White, (CCA 9th) 273 Fed. 801
Guineif v. Bonham, (CCA 9th) 261 Fed. 582
JuiK) See V. Nash, 4 Fed. (2d) 639
In re Jem Yuen, 188 Fed. 350

As to the conflict between the testimony of the

alleged father of appellants given in 1898 and his

present testimony relative to his alleged marriage

in 1891, a very similar situation was before this court

in the case of Dea Ilonij vs. NagJe, 300 Fed. 727,

wherein this court said:

"The facts in reference to the testimonv given

in 1900 are these: The alleged father, at that

time, had sucmI out a writ of lia])eas corpus to

gain admission to the United States as a citizen

thereof, and was interi-ogated at some length as

to his home life in China, but was not asked



the direct question whether he was married or

had children. He was asked the following ques-

tion, however:

'Who was living with you in your home, be-

sides 3^our mother, when your uncle was in China ?

A. No one else.'

'
' On the present hearing the attention of the wit-

ness was directed to the above testimony given

by him in 1900, and he stated that it was not
true, that on the date referred to his wife and
three children were living with him at his home
in China, and that he had so stated on the habeas
corpus hearing. It will thus be seen that there

was at least aj^parent conflict between the testi-

mony given in 1900 and the testimony given at

the present hearing, and it cannot be said that

the testimony given in 1900 was of no proba-
tive value,"

In the case at bar the conflict is more striking

since in 1898 appellants' alleged father was ques-

tioned in greater detail than was the alleged father

in the case of Bea Hong vs. Nagle, supra. His tes-

timony given at that time (Tr. p. 24) is clearly and

unequivocally to the effect that no one else was living

in his house in China at that time except his mother,

his foster mother, his sister and younger brother.

Under the doctrine of the cited case therefore it

cannot be said that the testimony of appellants'

alleged father in 1898 was of no probative value.

In the JDea Hong case the witness denied that he

had given the testimony attributed to him in 1900.

In the case at bar the witness admits that he gave

the testimony in 1898, but claims that he failed to

mention his wife and children because he was not

specifically asked about them. (Tr. pp. 25, 26).



The conflict in the testimon}' is therefore conceded
in this case, but an attempt is made to reconcile

the conflict Ijy a i)urported explanation.

It is settled that the weight to be attached to a

purported explanation of such conflicting testimony

is for the determination of the Administrative officers.

Lee How Ping v. Nagle, (CCA 9) 36 Fed.
(2d) 582;

QucDi Juc r. Nagle (CCA 9) 35 Fed. (2d) 505;
Yee Man v. Weedin (CCA 9) 34 Fed (2d) 266.

In addition to the testimony of appellants' alleged

father given in 1898, there is the testimony of his

brother, Lee Ah Ing (Lee Hing) given in 1899 that

appellants' alleged father was not married.

As to the testimony of this brother of ai)pellants'

alleged father, a very similar situation arose in the

case of Wong Heiing ex rel Wong Yiit Din vs. Johnson

(CCA 1) 21 Fed. (2d) 826. In that case an alleged

uncle and two alleged nei^hews of the applicant had

testified some years before that the alleged father

of the api)licant had no such son. That testimony of

the three alleged relatives of the applicant was the

princi})al ground for the excluding decision of the

adniiiiisti'ativc officers. Tlic court said:

"This contradictory evidence was brought to

the attention of the ai)plicant and his father
at the flist Iiearing in June, 1925, before the
J^oard of Special In(iuiry. It was not kei)t secret

and then used as the main ground for the ad-
verse decision, ('f. Lewis v. Johnson (CCA) 16
F. (2d) 180. There was nothing unfair in the
procedure. The innnigration tribunals gave every
reasonable opportunity to the applicant to offer
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evidence to convince them of his relationship to

his alleged father.

"While the evidence from the alleged father
and his sons previously admitted is highly per-
suasive, we cannot, on such a record, say that
the immigration authorities had no evidence to

warrant their conclusion that the relationship

was not made out. The case therefore falls under
the well-settled rules. The court below was right

that on habeas corj^us there was no jurisdiction;

the decision below must be affirmed. '

'

Upon these authorities we submit, therefore, that

in the case at bar there was directly conflicting evi-

dence upon this material question of the marriage

of appellants' alleged father, which was sufficient in

itself to suj)port the decision of the executive officers.

Appellants intimate that the testimonj^ given in 1898

could not be considered by the Board in the present

proceeding because the decision of the court in 1898

is res adjudicata on the question of the citizenship

of their alle2:ed father.
't)'

The citizenship of aiDpellants' alleged father is not

involved here because the department has expressly

conceded that he is a citizen of the United States.

(Tr. p. 19). The finding of the administrative of-

ficers is that appellants have not satisfactorily es-

talished the claimed relationshii^ to their alleged

father. On that question prior testimony of the al-

leged father, who appeared as a witness in behalf

of appellants, may be used in these administrative

proceedings not only to impeach the present testi-

mony, but also as affirmative evidence that the alleged

father was not then married.



Wong Wctj rs. Johnson, (CCA 1) 21 Fed. (2d)

96:]
;

Motj Said Chimi vs. TUlintjhast, (CCA 2) 21
' Fed. (2d) 810.

The second euiitiict ineiitiuiied above relates to the

size of the viHage in China from which the appellants

claim to come. It is significant that in 1910 the ap-

pellants' alleged father and his two alleged sons,

who then attempted to enter the United States, all

agreed that the village consisted of from seven to

eleven houses. The present testimony of the alleged

father and of the two appellants is in agreement that

the village consists of about 80 houses. (Tr. pp. 21,

27 and 28). The alleged father testified that the vil-

lage was about the same size in 1898 and in 1910

as it is now, and stated that there were about 30

odd houses in the village in 1898. (Tr. p. 27). He

enumerated the number of dwellings in each row of

the village and his estimate totals 32 houses. (Tr.

p. 28).

The explanation offered by the alleged father is

that in 1{)1() he and his two alleged sons testified

carelessly. Certainly the fact that he agreed with

the two ])ersons who were then applicants for ad-

mission and now agrees with the present applicants

in testifying to something entirel}' opposed to his

testimony in 1910, affords reasonable ground for an

inference tliat liis testimony is fabricated.

In Qiiock Tinij v. I'liltcd States, 140 U. S. 417, at

pages 420 and 421, the Supreme Court said:

"lie may be contradicted by the facts he states

as completely as by direct adverse testimony;
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and there may be so many omissions in his ac-

count of particular transactions, or of his own
conduct, as to discredit his whole story."

The third point mentioned above as a basis for the

excluding decision of the executive involves testimony

of appellants' alleged father and of his two alleged

sons, who were applicants in 1910, that the mother

of appellants' alleged father was living in his house

in the home village in China. (Tr. pjD. 29-30). Said

testimony was given on March 28, 1910.

At the hearing in the present case the alleged

father testified that his mother died in the home vil-

lage, in 1908. (Tr. p. 30). When confronted with

his testimony of 1910, that his mother was then liv-

ing, he stated that at the time he then testified, he

had not been in China, and was unaware of her death.

(Tr. p. 31). His attention was called to the fact that

his two alleged sons, who were then applicants for

admission, claimed to be coming direct from the fam-

ily village in China, and that they also had testified

that his mother was living in their home. His re-

sponse to this was that they just carelessly made

the statement that their alleged grandmother was

then living. (Tr. p. 31).

This situation again indicates a willingness of the

alleged father of applicants to testify from a pre-

pared story, and since the question of the credibility

of the witnesses is one for the immigration officers,

we submit that they might reasonably have reached

the conclusion which they did that the credibility

of the alleged father was seriously impaired.
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Conflietinc: testimony as to whether or not the

paternal grandparents of the applicants are living

or dead, has frequently been held to he material in

these eases.

Moy Chee Chong v. Weedin, (CCA 9) 28 Fed.
(2d) 263;

Weedin v. Jew Shuck Kicong, (CCA 9) 33 Fed.
(2d) 287;

Quan Jue v. Nagle, (CCA 9) 35 Fed. (2d) 505.

We have then, in snpixirt of the exeeutive finding,

the fact that there is directly conflicting testimony

on the material issue of whether or not the alleged

father of ai)i)ellants was married ])rior to their ])irth,

and the further fact that the alleged father may be

considered to be impeached by prior testimony in-

consistent with that now given by him on the three

points above referred to.

The only other witness offered in ])ehalf of ap-

pellants was one Gee Chun How, who claims ac-

quaintance with them by having visited their home

in China twice and having journeyed to the United

States on the same steamer with them. (Tr. p. 14).

Since the appellants are the parties in interest,

their testimony alone would not necessarily impel a

finding on the part of the administrative officers that

they are the sons of their alleged father.

Weedin v. Nq Bin Fong, (CCA 0) 24 Fed.

(2d) 821.

In addition the testimony of the alleged father

in 1898 and his brother in 1899 is affirmative evi-
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dence tending to show that the appellants' alleged

father was not married as claimed.

On this state of the record we submit that it can-

not be said that in declining to accept the testimony

of the appellants and the other witnesses as being

sufficient to establish the relationship, the immigra-

tion officers acted against reason.

Appellants cite a number of authorities indicating

that discrepancies as to immaterial and unimportant

collateral matters are insufficient to sustain an ex-

cluding decision. None of such authorities is in point.

The discrepancies involved in those cases all relate

to collateral matters. Here, there is directly con-

flicting evidence on a material issue, conflicts as to

family matters, and contradictory testimony tending

to impeach the alleged father of applicants, who is

the principal witness.

C

CONCLUSION

We submit that the decision of the administrative

officers is amply supported by the evidence, and that

the judgment of the court below denying the peti-

tion for writ of habeas corpus was correct and should

be affirmed.

Respectfully submitted,

Geo. J. Hatfield,

United States Attorney,

Lucas E. Kilkenny,
Asst. United States Attorney,

Attorneys for Appellee. ^


